..
sl

ey

R W e -
AR TN w0 W

A .

-

COMMERCIAL CPD SEMINARS

WEDNESDAY 31 OCTOBER 2018

Ground Floor Auditorium, Monash University Law Chambers
555 Lonsdale Street, Melbourne VIC 3000

Session Two
INSOLVENCY - A SNAPSHOT OF TOPICAL ISSUES AND CURRENT

CONCERNS FOR LITIGANTS

Assignments of claims and derivative claims
where companies are in external
administration

Jonathan Evans QC



FOLEY'S

ASSIGNMENTS OF CLAIMS AND DERIVATIVE CLAIMS WHERE COMPANIES

ARE IN EXTERNAL ADMINISTRATION
Jonathan Evans QC - 31 October 2018

Companies are frequently placed into external administration (receivership, voluntary
administration or liquidation) in circumstances where the company either has
proceedings on foot or has claims against third parties. The range of such claims is
potentially as broad as the nature of commercial dealings, and can include claims
against internal management, such as directors, and in the case of companies in
liquidation, for unfair preferences and other voidable transactions. For various reasons,
the external administrator may not wish to, or commercially be able to, pursue such
claims, for the benefit of the creditors of the company. For creditors and contributories

of the company, this can be a source of frustration.

Further, receivers are frequently appointed over the assets of a company by a secured
creditor holding a general security agreement — which can and often does cover the
whole of a company’s assets and undertaking. While a receiver usually has duties both
to the company and its secured creditor appointor, a receiver will also have the power
to sell or assign causes of action, which may be unattractive to the receiver due to the

costs of pursuing proceedings, or for other reasons.

In each case, an external administrator will probably be able to assign causes of action

to third parties. Such an assignment may be for a fixed consideration, or for a share of

the proceeds of recovery from the prosecution of the cause of action by the assignee.

The sources of external administrators’ powers to assign causes of action to outside

parties are:

(1) Receivers: Corporations Act, section 420(2)(b) (powers under GSA may not be
sufficient alone to enable valid assignment of some causes of action — those
powers being potentially limited by the principles in Trendtex Trading Corp v
Credit Suisse [1982] AC 679;

(2) Administrators: Corporations Act, section 437A(1)(c); Corporations Act, Sch.
2, section 100-5;

3) Liquidators: Corporations Act, section 477(2)(c); Corporations Act, Sch. 2,
section 100-5.
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The powers of an external administrator to assign causes of action are more extensive
than those of a company not in external administration, because the Trendtex principle
does not apply. Further, the introduction of section 100-5 of Schedule 2 now means
that certain rights to sue of external administrators (probably not those related to the
assistance in the performance by the external administrator of his or her duties), and
particularly the rights of a liquidator under Part 5.7B of the Corporations Act may now

be assigned.

However, some claims are incapable of assignment even by external administrators or
companies subject to external administration. There is a good discussion of such issues
in Meagher, Gummow and Lehane’s Equity Doctrines & Remedies (5" Edition, 2015),
[6-480]. Claims which are not assignable include:

(1) Claims for statutory misleading or deceptive conduct under the Australian
Consumer Law, the ASIC Act, and the Corporations Act;'

(2) Probably, most other statutory causes of action for compensation — such as those
for statutory unconscionable conduct, and those for breaches by directors of
statutory duties (but not fiduciary duties or common law duties):

3) Probably, bare rights in equity, for example the personal equity to set aside a
deed for fraud.

It is ordinarily a decision for the external administrator as to what to do with identified
causes of action, and in particular whether to pursue such causes of action in his or her
own name or the company’s name (as the case may be), perhaps with the help of a
litigation funder, or to assign them to a third party. Such a decision is usually a
commercial one, but if an external administrator is in doubt about a particular course of
action, the administrator may apply to the Court for directions that he or she is justified

in taking a particular course.

The potential assignees of a cause of action (and thus the potential purchasers of those

causes of action from an external administrator) can fall into 2 major categories:

!'See Connock J’s recent summary of the various authorities in Pentridge Village Pty Ltd (in lig) v Capital
Finance Australia Ltd [2018] VSC 633 at [62] —[114].
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(1) those who seek to profit from the acquisition of and prosecution of the causes
of action against the targets of those actions;

(2) the targets of such actions, who may acquire the actions with a view to ending
the prospect of such claims being commenced against them.

It may well be possible for an external administrator to encourage those interested in a

cause of action to compete with one another for the right to prosecute that action (or to

obtain a release from that claim).

Derivative claims

8.

10.

It is difficult for an outsider to compel an external administrator to dispose of certain
causes of action — and as seen above, some causes of action are not able to be assigned.
An alternative for a creditor or contributory seeking that a company in external
administration pursue a cause of action, when the external administrator will not do so,
is to seek to prosecute such a proceeding in the name of the company, that is,

derivatively.

It is highly likely that Part 2F.1A of the Corporations Act 2001 (Cth) does not apply to
companies in liquidation?, and also those in external administration. Part 2F.1A
provides a non-discretionary approach to an applicant creditor or contributory seeking
to commence or continue a proceeding in the name of a company. 5 criteria are
specified in section 237(2) of the Act; if those criteria are each found to have been

satisfied, leave to prosecute the proceeding must be given.

However, it is also likely that the Court has a discretionary power to allow a creditor or
contributory leave to bring or continue an action in the name of a company in
liquidation.®> The recent amendments to the Corporations Act by which the directions
power in sections 479 and 511 of the Act were removed and replaced with what is on
its face a very broad power for the court to make orders in respect of a company in
external administration (under section 90-15 of Schedule 2 to the Corporations Act)

support the existence of such a discretionary power.

2 Chahwan v Euphoric Pty Ltd (2008) 245 ALR 780; Pentridge Village Pty Ltd (in lig) v Capital Finance
Australia Ltd [2018] VSC 633 at [307].
3 See Aliprandi v Griffith Vintners Pty Ltd (in liquidation) (1991) 6 ACSR 250.
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11.  Inbringing such a claim, it is likely that the Courts will approach the matter by reference
to the 5 criteria in section 237, while exercising a residual discretion regarding the

bringing of such action.



