
 

 

 

Local Government update 

SACK THE COUNCIL! 
 

 

 

Author: Julie Davis 

Date:   1 February, 2017 

 
 
 
 
 
 
 
 
 
 
 
© Copyright 2017 
This work is copyright. Apart from any permitted use under the Copyright Act 1968, 
no part may be reproduced or copied in any form without the permission of the 
Author.  
 
This article was first published in  the VPELA Review, February 2017 
 
Requests and inquiries concerning reproduction and rights should be addressed to 
the author c/- annabolger@foleys.com.au or T 613-9225 6387.   

mailto:annabolger@foleys.com.au


Local Government Matters 

 

Julie Davis 

Victorian Bar 

Sack the Council!!!!!!!! 

A little bit of power goes a long way in some cases.  In today’s environment of good 
Corporate Governance underlying the way in which organisations conduct their business, we 
continue to see at Federal, State and Local Government levels flagrant breaches of the 
standard of conduct tax and rate payers are entitled to expect of their elected 
representatives.    

The preamble to the Local Government Act 1989 (LGA) provides: 

  (1)     Section 74A(1) of the Constitution Act 1975 provides that local government is 
a distinct and essential tier of government consisting of democratically elected 
Councils having the functions and powers that the Parliament considers are necessary 
to ensure the peace, order and good government of each municipal district.  

    (2)     It is the role of Councils in exercising those functions and powers to work in 
partnership with the Governments of Victoria and Australia.  

    (3)     It is necessary to ensure that the Councillors who comprise each Council are 
democratically elected by persons entitled to vote at municipal elections and that the 
Council is responsible and accountable to the local community.  

    (4)     It is the role of the Council to provide governance and leadership for the local 
community through advocacy, decision making and action.  

    (5)     It is essential that there is a legislative framework that provides for Councils 
to be accountable to their local communities in the performance of functions and the 
exercise of powers and the use of resources.  

    (6)     The purpose of this Act is to establish a legislative scheme that supports the 
system of local government in accordance with Part IIA of the Constitution Act 1975.  
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Powers to Dismiss 

Under S. 74B (1) of the Constitution Act 1975, Parliament can make laws with respect to 
Local Government it considers necessary); and importantly, at S. 74B (2) a Council cannot 
be dismissed except by an Act of Parliament.  Parliament can also make laws with respect to 
the suspension of a Council, the administration of a Council, re-instatement of a Council, and 
the election of a Council (S.74B (3)). 

In the event that the actions of Councils come under scrutiny, S. 209 of the LGA provides for 
the Minister for Local Government to appoint a Commission to conduct an inquiry into 
Council matters and provide a written report.  Consequent upon the report being received, 
the Minister can make recommendations to the Mayor of the Council with respect to actions 
it should take to address issues raised in the Commissioner’s report (S. 218).   

If the Minister determines there has been a serious failure to provide good government, or if 
the Council has acted unlawfully; or has failed to comply with an Order the Minister can 
suspend the Councillors.  Alternatively, the Council and Councillors can be dismissed by an 
Act of Parliament. 

 

Role of Councillor 

It is instructive to note that the roles and responsibilities of a Councillor are set out in the 
LGA (see Councillor Code of Conduct below).  The standards of conduct required of elected 
representatives are no more than those that the community has a right to expect of all 
Councillors. 

In performing the role of a Councillor a Councillor must (S. 65): 
  

(a) consider the diversity of interests and needs of the local community; and 
(b) observe principles of good governance and act with integrity; and 
(c) provide civic leadership in relation to the exercise of the various functions and 

responsibilities of the Council under this Act and other Acts; and 



(d) participate in the responsible allocation of the resources of Council through 
the annual budget; and 

(e) facilitate effective communication between the Council and the community.  
 
The LGA enshrines principles of Councillor conduct in S. 76B.  A Councillor must –  
 

(a) act with integrity; and 
(b) impartially exercise his or her responsibilities in the interests of the local community; 

and 
(c) not improperly seek to confer an advantage or disadvantage on any person. 

 
General Councillor conduct principles set out in S. 76BA include: 

• avoiding conflicts of interest;   
• acting honestly;  
• treating all persons with respect (including staff);  and  
• demonstrating leadership which secures and preserves public confidence in the 

office of Councillor.  

 
Governance Documents 

There are a number of documents incorporating the legislated guiding principles with respect 
to the manner in which Council’s should undertake their duties, and in which the role and 
responsibilities of Councillors are canvassed.   

 

The LGA sets out the objectives, role, functions and powers of Councils in sections 3C, D, E 
and F.  Sections 63 and 76C establish a requirement for a Councillor Code of Conduct which 
must include Councillor conduct principles.  These will generally reflect those principles set 
out in S. 76B and 76BA of the LGA above.  (See also the MAV and City of Greater Geelong 
(CoGG) guides noted in the Halliday report below.) 

In addition, in September 2014, The Premier of Victoria, the Minister for Local Government 
and the President of the MAV entered into “The Victorian State-Local Government 
Agreement” (VSLGA) to establish principles to guide state and local government relations on 
local government matters.    Agreed principles referred to improved communication; 
protection of community assets; and sound public governance. 

In spite of these documents, elected representatives of ratepayers at a local level continue to 
misunderstand their position; and in some cases demonstrate quite unacceptable behaviour 
in an employer context.  This has led to three recent examples of Councils being dismissed. 
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Greater Geelong City Council 

 

The Councillor Code of Conduct to which the Councillors of the Greater Geelong City 
Council subscribed includes the primary principles of acting with integrity, and impartially 
exercising responsibilities in the interests of the local community.  The General Principles 
are an embellishment of the Councillor conduct principles set out in S. 76BA of the LGA.   

However, under the Local Government (Greater Geelong City Council) Act 2016, the Greater 
Geelong City Council was dismissed by only a few words: Section 5 (1) of the Act – 

 The Greater Geelong City Council is dismissed. 

Further: 

The persons holding office as Councillor of the Greater Geelong City Council cease 
to hold office.   (S. 5 (2)) 

The Geelong dismissal was not a spur of the moment decision of the State Government.  It 
followed a “workplace culture review” undertaken by the former federal sex discrimination 
commissioner, Ms Susan Halliday (the Halliday report).     

What were the circumstances that brought about the dismissal of the Greater Geelong City 
Council? 

The Halliday report 

The report referred to the failure of Councillors to meet the standard of professional conduct 
required by the Municipal Association of Victoria Good Governance Guide; the CoGG 
Councillor Code of Conduct; the CoGG Staff Code of Conduct; and/or the CoGG 
Harassment Bullying and Discrimination Prevention Policy.  Quite a bundle of prescriptive 
documents but reflecting only what most people would consider to be appropriate adult 
behaviours.   Bullying was referred to consistently throughout the report.           

Consequent on the Halliday report being made available to the public, an independent 
commission of inquiry was appointed by the Government under S. 209 of the Local 
Government Act 1989. 
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Commission of Inquiry into the Greater Geelong City Council 

The inquiry reported on 31 March 2016.  The Executive Summary observed that  

“Council staff have been subjected to bullying, harassment and inappropriate 
interventions by Councillors pursuing their own wants and ward interests”. 

The report concluded that: 

Council is substantially dysfunctional, governance and performance is well below 
standard; there has been a failure to provide good government to the City; and a 
fresh start is needed. 

It therefore recommended that the Council be dismissed and Administrators appointed in its 
stead; and that the individual ward Councillor system be replaced with multi-councillor wards 
and the Mayor and Deputy Mayor be directly elected. 

The Local Government (Greater Geelong City Council) Bill 2016 was then introduced into 
Parliament on 12 April 2016; assented to on 15 April 2016 and an administrator appointed by 
the Governor in Council the same day.  No time wasted.    A new Council will be elected in 
2017. 

Brimbank City Council 

 

Under the Whistleblowers Protection Act 2001, an investigation was undertaken into the 
alleged improper conduct of Councillors at Brimbank City Council.  The report of May 2009 
recited that the whilstleblower had alleged that: 

o Councillors directed the CEO to remove funds from a project in retaliation for 
a Councillor’s failure to gain ALP pre-selection for the Kororoit by-election 

o A councillor knowingly released a confidential resolution to the media;  and  
o A councillor threatened staff that the budget would not be carried if an 

allocation of $680,000 was not included for a sporting ground connected to 
the councillor’s family.   

The Councillor Code of Conduct adopted as Major Policy in April 2016 similarly to the CoGG 
Councillor Code of Conduct reflects the legislated behaviours set out in Ss. 76B and 76 BA 
LGA.  The 2009 report however also found a culture of bullying and intimidation; obvious 
conflicts of interest; misuse of power; misuse of council funds and equipment (including 
pornographic material and inappropriate software on Councillor laptops; and expenditure of 
up to $1000 for their own Christmas gifts). 

Brimbank City Council was dismissed by Act of Parliament in 2009, administrators 
appointed, and a new Council elected in October 2016. 
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Rural City of Wangaratta 

 

The then Minister for Local Government in her second reading speech to the Local 
Government (Rural City of Wangaratta) Bill (recorded in Hansard 19 September 2013, 
Legislative Assembly) said: 

 
The Local Government Investigations and Compliance Inspectorate has had cause to 
investigate multiple complaints relating to councillors,  some  of  which  are ongoing. 
 
It has referred a large number of breaches of the councillor Code of Conduct, 
which are themselves breaches of the  Local  Government  Act  1989,  back to the 
Council to be dealt with. The inspectorate has independently concluded that the 
governance and conduct  problems  within the current  Council  are unable to  be 
resolved. 

 

Notwithstanding the Councillor Code of Conduct which had been adopted by the Council on 
29 April 2013, rampant bullying and intimidating behaviour, together with wasting ratepayer 
funds led to the dismissal of the Rural City of Wangaratta Council.  The council had failed to 
meet its obligations to provide a safe workplace to the extent that the workplace had become 
toxic, and the Council had wasted $1.5m on councillor dispute procedures, Councillor 
conduct panels, legal fees, staff departures and temporary replacement staff according to 
the then Minister for Local Government.   

The Council of the Rural City of Wangaratta was dismissed by Act of Parliament in 
September 2013, administrators appointed and a new Council elected in October 2016. 

So much for good Governance in each case. 

To be continued ………… 
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