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1. INFORMAL WILL APPLICATIONS 

Informal will cases have received a lot of attention in the last 12 months - both in relation to 

cases determining whether propounded informal wills are to be admitted to probate, and in 

cases where informal wills were not made by solicitors prior to completion of a final will. 

Section 9 of the Wills Act 1997W authorises courts to admit informal wills to probate. 

s.9  When may the Court dispense with requirements for execution or revocation? 

 (1) The Supreme Court may admit to probate as the will of a deceased 
person— 

(a) a document which has not been executed in the manner in which a 
will is required to be executed by this Act; or 

(b) a document, an alteration to which has not been executed in the 
manner in which an alteration to a will is required to be executed 
by this Act— 

if the Court is satisfied that that person intended the document to be his 
or her will. 

 

(2) The Supreme Court may refuse to admit a will to probate which the 
testator has purported to revoke by some writing, where the writing has 
not been executed in the manner in which a will is required to be 
executed by this Act, if the Court is satisfied that the testator intended to 
revoke the will by that writing. 

 

(3) In making a decision under subsection (1) or (2) the Court may have 
regard to— 

(a) any evidence relating to the manner in which the document was 
executed; and 

 

(b) any evidence of the testamentary intentions of the testator, 
including evidence of statements made by the testator. 

((4) – (6) omitted) 
 

One common and important use of informal wills is in the practice of having a testator adopt 

the contents of a record of his or her will instructions as an informal will pending preparation 

and execution of the intended formal will. I will refer to that matter a little later in the paper. 

It is not difficult to imagine cases fitting neatly within the provisions of section 9. Take for 

example a will properly drawn signed by the testator in the presence of two witnesses, but 

only one of whom witnesses the will in the testator's presence, the other doing so while the 

testator pops into the adjoining kitchen to get the kettle. In such a situation the application 
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of section 9 should be relatively uncontroversial. As is always the case, it is the hard cases 

that make good (and interesting) law. This year has seen 3 important s.9 cases decided, a 

trilogy of “R’s”: Rockman, Rowe and Rosaro. 

Applications to probate informal wills: 

Fast v Rockman [2013] VSC 13: 

A number of you will recall Irvine Rockman as a colourful Lord Mayor of Melbourne, and the 

owner of Rockman's Regency hotel. 

Mr Rockman was an experienced businessman and took great care considering his estate 

planning. 

Mr Rockman had given detailed instructions to his solicitor for his will. It had been subjected 

to a number of drafts and reviews.  Ultimately he reviewed a draft he was happy with and 

told his solicitor to finalise it for signing. Prior to the will being signed an issue was raised 

with Mr Rockman in relation to the powers of the trustees of the testamentary trusts created 

under the will (in particular that they should be able to act by majority rather than the usual 

requirement that their decisions be unanimous). Mr Rockman was indifferent to which of the 

alternatives were adopted. He instructed his advisors that they should decide this point as it 

did not affect the terms of the will and he was happy for them to deal with it. The draft will 

was amended accordingly. 

Before Mr Rockman had an opportunity to view the finalised document he died. The 

question for the court was whether either the final draft or the preceding the draft (which he 

had sighted and approved) should be admitted to probate. 

There can be no doubt that Mr Rockman was familiar with the formalities of will making and 

would have been aware that a will is a document which required formal execution. 

In essence the question was: in the absence of his signature could it be said that Mr 

Rockman intended either document to be his will? 

The matter was determined by his Honour Justice Habersberger who spent a great deal of 

time and care in his judgment considering and reconciling jurisprudence concerning 

informal wills. 
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His Honour determined that the second draft (being the one which Mr Rockman had not 

sighted) was intended as the will of the deceased and admitted it to probate. 

His Honour went on to say that if the final will had not been admitted to probate, he would 

not have admitted the penultimate draft will to probate because Mr Rockman had intended 

his will to be in terms different to that draft (although he was indifferent to the form those 

alterations would take) see [123]. 

In key passages his Honour encapsulated the principle of the case as follows: 

 
  [114]  “… the court must be satisfied that the deceased really did intend the 

terms of the document – “without any alteration or reservation”– to be the 
manner in which his or her property was to be disposed of upon his or her 
death. Or as EM Heenan J put it in Mitchell v Mitchell, the words “without 
more” were used in Oreski v Ikac: 

... to emphasise the need for the document being propounded for 
proof as an informal will to express the concluded testamentary 
intentions and decision of the deceased rather than being some 
provisional, preliminary or tentative proposal which had not by then 
received the deceased’s full assent”1 

 

 [115]  “In my opinion, the insistence by counsel for Mrs Rockman that an 
unsigned will could never be held to be an informal will under s.9 if a 
deceased intended to sign a document and thereby to make it his or her will 
but died before signing it, has rather surprising consequences. Probably the 
best illustration of this is the following situation. The deceased had read the 
will prepared by his solicitors on his prior instructions, announced to those 
present that it was what he wanted in his will and that he was going to sign it, 
picked up a pen and as he was about to sign collapsed and died from a 
massive heart attack. The argument by Mrs Rockman’s counsel would result 
in the document about to be signed by the deceased in the above 
hypothetical situation not being admitted to probate because he still had 
more to do before it could be recognised as his will. That cannot be correct, 
in my opinion.” 

 ------------ 

 [117] “Here, it was clear that Mr Rockman knew that for a document to 
have legal effect as a will, it had to be signed. But, with respect to the 
second unexecuted will, it does not follow, in my opinion, that it could not be 
admitted to probate for want of his signature. This was not a case where the 
evidence raised doubts about whether Mr Rockman wanted to think further 
about the dispositive clauses of his will or where the evidence did not 
disclose any act or words by the deceased “adopting” the document as his 
intended will, unlike cases such as Re Estate of Perriman (Dec), Estate of 
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Peter Brock, Oreski v Ikac and Prucha v Standing. Nor was it a case where 
Mr Rockman was making a mirror will with the intention that both of the 
mirror wills became operative at the same time as in Bell v Crewes. This was 
also not a case where Mr Rockman, armed with the awareness that a 
document must be executed in accordance with legislative requirements to 
have operative effect as a will, had exhibited reluctance to do so when given 
an opportunity. Rather, it was a case where he was not presented with an 
opportunity to sign the document and, therefore, to implement his intention of 
doing so. Death intervened before he could do so”. 

Rockman's case should not be viewed as indicating that draft wills are automatically to be 

admitted to probate under s.9. 

The facts in Rockman were such that the court could be satisfied to the requisite degree of 

certainty that the document propounded actually reflected in its terms the final and settled 

intentions of Mr Rockman as to how he wanted his estate divided, and that he intended a 

document in those terms to be his will. 

Recent cases decided after Rockman where a draft will was found not to satisfy the 

requirements of section 9 are Rowe v Storer [2013] VSC 385 and Re Rosaro [2013] VSC 

531. 

 

Rowe v Storer [2013] VSC 385 

The testator Miss Poole knew she was ill, having been diagnosed with ovarian cancer. She 

asked a friend’s husband (who was a solicitor) to assist her in preparing a will, but he 

declined. That friend purchased a will kit for Ms. Poole. Miss Poole raised the matter with 

another friend on more than one occasion, following which an appointment was made for 

her to see a solicitor. Ms. Poole attended the solicitor's office and provided written 

instructions for her will. The solicitor observed that “she was very definite about what she 

wanted”. The same day the solicitor prepared the will and posted it to her.  

Her Honour found there was an inconsistency between the terms of the will as drafted and 

the written instructions provided by Ms. Poole: 

[16]  “The draft will was not prepared on precisely the same terms as the 
written instructions.  As the defendant submitted, the note provided 
that the plaintiff should receive the ‘house and contents and the 
residue’. In contrast, the draft will provides that the house forms part 
of the residue that is on trust for sale. It is not clear why this change 
was made — it may have been inadvertent, or it may have been on 
instruction from the deceased during the interview with the solicitor. 
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However, cl 7 of the draft will provided the plaintiff with the power to 
delay sale of the property indefinitely — meaning that the plaintiff 
could keep the house instead of selling it. Nevertheless, there is no 
evidence on which to form a view as to why there is a difference 
between the draft will and the handwritten note of the deceased. 

 

More than a month after the draft was provided the deceased contacted the solicitor's office 

to make an appointment to sign the will. There was evidence from the deceased's friends 

that she had told them “she had prepared a will and was pleased with it”. There was some 

disputed evidence about whether the deceased had in fact attended the solicitor's office to 

sign the will, but had been turned away as the solicitor was not there.  

Approximately 2 months after the initial meeting with the solicitor the deceased had a stroke 

from which she ultimately died. The will was never signed. 

In deciding the matter her Honour noted the principles of Briginshaw, (in summary, that 

although the test is “the balance of probabilities” the more serious the matter before the 

court the greater the degree of satisfaction the court requires before being prepared to 

make the required finding of fact): 

[42]  “The cases illustrate how the standard of proof interacts with the 
Briginshaw principle. The plaintiff does not face an impossible hurdle, 
but must put forward persuasive proof that the will was intended by 
the deceased to be her final will and testament. It is not enough to 
show that a document sets out the deceased’s testamentary 
intentions, or that it is consistent with other statements the deceased 
made about what she wanted to happen to her property after she 
died. Rather, it must be proven on the balance of probabilities by the 
plaintiff that the deceased wanted that particular draft of the will to be 
her final will, and that she did not want to make any changes to the 
document.” 

Ultimately her Honour was not satisfied that the evidence established that the deceased 

intended the draft to be her will within the meaning of section 9. There was no evidence that 

the testator had approved the inclusion of her house in residue, rather than as a specific 

bequest. Statements by the deceased to the effect that she was happy with the will were 

found to be equivocal. The uncertainty was compounded by the fact that the deceased had 

the draft will in her possession for two months without signing it, and that at the time of her 

death no appointment had been made for her to sign it. As such the court could not be 

satisfied that, given the chance, amendments to the will would not have been made by the 

testator. 
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Re Rosaro [2013] VSC 531 

In this case the deceased completed a statutory declaration form which included the 

following: 

I ANNA ROSARO of 82 LYNCH ROAD FAWKNER 3060 in the State of 
Victoria AUSTRALIA do solemnly and sincerely declare this as being my 
Last will. 

THAT being of sound mind and good health, declare that in the event of my 
death the following should take place: — 

That I be cremated in the country in which I die, and that my ashes be 
placed in a small container.  This container with my ashes must be 
transfered [sic] to Santana Cemetery in Trieste, Italy.  To be placed by the 
side of my late husband Mario Rosaro who deceased on 3–10–1975, whose 
position in Santana Cemetery is Locola–1129 Camp 32 (XXX II) The cost 
incurred for my funeral arrangements must come from my possessions and 
estate which I leave behind.  After my funeral arrangements have been 
taken care of, I wish the remainder of my estate and possessions to be given 
to Hospital USL Units Sanitarie Locale Catinara, Trieste, Italy.  I also wish to 
nominate Mrs Magdalena Wisniewski of 2 Winn Grove of Fawkner, 
Melbourne, Victoria,  Australia as my executor to administer my will on my 
behalf.  In the event of my death I also wish that my will be disclosed on the 
day I decease [sic] in order to take care of my funeral arrangements. 

And I make this solemn declaration conscientiously believing the same to be 
true and by virtue of the provisions of an Act of Parliament of Victoria 
rendering persons making a false declaration punishable for wilful and 
corrupt perjury. 

The document was dated 16 April 1986. It appeared on its face to be witnessed by a person 

authorised to witness statutory declarations. 

The deceased died 8 April 2011. 

In refusing to admit the document to probate her Honour held @[36] that: 

" …it is not enough to show that a document sets out the deceased’s 
testamentary intentions or that it is consistent with other statements the 
deceased made about what he or she wanted to happen to his or her 
property after death.  Rather the applicant must prove, on the balance of 
probabilities, that a deceased wanted that particular document to be his or 
her final will and did not want to make any changes to it.” 

Her Honour noted that the language used by the deceased suggested that she had 

consulted someone regarding the drafting of the document. It was found to be significant 

that despite having apparently taken advice the deceased had failed to take the further 

steps necessary to have it formally executed.  
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 [49] However, the fact that the signature on the declaration was the deceased’s 
signature is not, by itself, sufficient.  The failure of the deceased to take the 
further steps necessary to formalise the declaration as a will, in 
circumstances where she had made an effort to consult someone about the 
declaration, tends to point against the conclusion that the document was 
intended to be her will. Although I have found that the deceased signed it, 
the declaration has many deficiencies and, standing alone, cannot support a 
finding that it was intended to be her will. As there is no other 
contemporaneous evidence sufficient to support such a conclusion, and 
having regard to the principles expressed in Briganshaw v Briganshaw, I 
cannot be satisfied that the deceased, at the date the declaration was 
signed, intended it to be her will. 

It is important not to overlook the significance of the evidence of the representatives of 

State Trustees that on two occasions she was advised that the document had problems 

and might not be admitted to probate. On each occasion the deceased said in effect that 

she did not want to do anything about it, and did not care what happened to her estate:  

 [54] In the circumstances of the application, the file notes of the meeting with the 
deceased on 20 August 1999 establish that on that day, as a result of the 
meeting with the representatives of State Trustees, the deceased was made 
aware that there would be problems with the declaration being proved as her 
will.  The deceased said she did not want to take any steps to fix the 
problems with the declaration.  Specifically, the file notes record that she 
was not bothered where her estate went after her death and she did not care 
what happened to her estate upon her death.  The problems were explained 
to her several times and she appeared to understand and was not 
troubled.  She stated that she did not want to make another will. 

 
[55] It is not necessary to find that the evidence, as recorded by Ms McGill’s file 

notes, establishes that that the deceased, by her words and actions, did not 
intend the declaration to take effect on her death.  It is only necessary to find 
that the evidence does not establish that the deceased intended the 
declaration to take effect on her death.  I am not satisfied on the evidence 
that the deceased, at the meeting on 20 August 1999 or before that date, 
demonstrated an intention that the declaration should operate as her will. 

Her Honour was critical of State Trustees for not having followed up the deceased in 

relation to the matter. She suggests that STL ought to have advised Mrs Rosaro to either 

revoke the earlier document by destroying it, or to make a new will.  If STL were to have 

adopted this course they would have had to do so with great care as deceased was 

suffering from dementia at the relevant time and was reported as having good days and 

bad days. One can easily conceive of significant criticism being levelled at a professional 

person who encourages a person suffering from dementia to revoke a will by destruction in 

circumstances where they are not intending to make a new will. 

It is worthwhile to note one factor used in some cases to distinguish between documents 

that will be admitted to probate and those that will not: the distinction between documents 
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which merely set out what the deceased hoped or wished would happen, on the one hand, 

and a document which embodies the testator’s direction as to that which is to occur with 

their estate after their death. Rosaro contains a very useful summary of the issue: 

 [31]  Counsel for the applicant submitted that, although it could be argued that the 
deceased’s use of the word ‘wish’ in relation to the distribution of the 
remainder of her estate was precatory, when reading the document as a 
whole, the use of the word ‘wish’ is simply a polite way of indicating a certain 
and formal testamentary direction.  On the other hand, it might indeed be 
argued that the use of the word ‘wish’ is similar to a request or a direction or 
a ‘draft’ or ‘trial run’, so that the document should not be regarded as 
testamentary in nature and cannot be admitted to probate. This will, 
however, depend on the context of the words in the document and how the 
word ‘wish’ is used. 

 

[32] Although the expression ‘wish’ is used three times in the declaration, it is not 
used in the sense of a request, a direction, or a draft.  Rather, the manner in 
which the word is used in the declaration is clear and deals with important 
aspects of the disposition of the deceased’s estate.  Further, Ms 
Wisniewski’s evidence supports the conclusion that the document expressed 
the testamentary intentions of the deceased, as her evidence is that at some 
time in the 1980s the deceased told her that she wanted her to be the 
executrix of her will.  Although this conversation could have taken place 
before or after the purported signing of the declaration by the deceased, it 
adds support to the conclusion that the document was an expression of what 
the deceased intended would happen upon her death. 

Examples of cases where the informal documents have not been admitted to probate 

because they merely expressed wishes and not intentions include Costa and Anor v The 

Public Trustee [2007] NSWSC 1271 and Estate of the late Evert Jacob Bulder  v Surya 

Kanta Evert Jan Bulder & Ors [2012] NSWSC 1328. 

Informal Wills- Summary: 

Under s.9 the object of the court’s inquiry is simply “does this document embody, in terms 

endorsed by the deceased, the final and settled intentions of the deceased as to the 

disposition of his or her property upon death” or in the words of s.9: is the Court “satisfied 

that that person intended the document to be his or her will?” 

In Rockman the answer was yes- Mr Rockman had carefully considered and reviewed the 

proposed terms of his will and the only aspect which was unresolved was one he had given 

explicit instructions about (albeit that those instructions involved an element of delegation). 

In Rowe the answer was no- there was a prima facie and unexplained conflict between Ms. 

Poole’s instructions and the will as drafted, and although the deceased retained the draft in 
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her possession for 2 months she had not made arrangements to sign it. Under those 

circumstances the court was not satisfied that the deceased did not wish to make changes 

to the document propounded. 

Rosaro is perhaps, on first blush, harder to reconcile with other cases in its application of 

the principles to the evidence. The document expressly purported to be the “last will” of the 

deceased. It had been prepared with some formality both in the language used and in the 

use of the form of a Statutory Declaration – albeit not in conformity with the requirements of 

the Wills Act. Although not written in her hand, it was accepted as having been signed by 

the deceased, and had apparently been preserved by her from the date of its execution in 

1986 at least until her affairs were taken over by State Trustees in 1997.  

Nevertheless, the underlying rationale of the decision in Rosaro remains – the court was 

not satisfied that the Statutory Declaration contained a statement of the final and settled 

intentions of the deceased as to the disposition of her property upon death. In that case the 

combination of the fact that the deceased had clearly taken advice in preparing the 

document, the lack of any contemporaneous evidence as to the circumstances of its 

creation and execution, the fact that she had not taken steps to have it formally executed, 

and her failure to adopt or confirm the document as containing her testamentary intentions 

when the matter was discussed with her by representatives of State Trustees, were such 

that the court was not persuaded that the evidence demonstrated an intention on behalf of 

the deceased that the declaration should operate as her will. 

Documents which merely reflect some preliminary step in the ordering of an individual's 

thoughts as to how his or her estate should be distributed will not pass muster. Nor will 

documents that are merely precatory- that is documents which merely express a non-

binding wish. The forensic task is to provide sufficient evidence upon which the court can 

form the necessary conclusion- having regard to the fact that the propounder of the 

document carries the onus of proof to the Briginshaw standard. 

Practical considerations: 

So then, what does all this mean for the practitioner? When acting in a matter where there 

is a possibility that a document, although not properly executed, may be such as to justify 

its admission to probate under section 9 there is a positive duty to bring the existence of 

that document to the attention of the court. Whether probate is actually sought of that 

document, or some other document, or whether the application is for a grant of letters of 

administration upon an intestacy, the existence of the potential will should be referred to in 
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the affidavit of the executor / administrator. Further, a solicitor has a duty to the potential 

beneficiaries to propound the document: (Butterworths Wills, Probate and Administration 

Service Victoria [5,040.25]). 

In cases where sufficient evidence can be marshaled to support the admission to probate of 

the informal document, and where the persons affected by such a determination (typically 

being those who would take on an intestacy, or under earlier wills) do not object, then it is 

possible to obtain orders at the first listing of the matter in the Friday Probate List in the 

Practice Court. In order to achieve this it is advisable, in addition to having the relevant 

evidence on affidavit, to prepare detailed written submissions and provide them to the court 

in advance. If there is any dispute in relation to the matter it will be referred for hearing in 

the normal course. 

2. Solicitor’s potential liability for failing to have a testator make an informal will 

pending execution of a final will 

Another significant development in the last 12 months has been that the New South Wales 

Supreme Court has found legal practitioners to be liable to compensate beneficiaries who 

missed out on benefits they would have received under wills which was not signed before 

the testator's death. 

Fischer v Howe [2013] NSWSC 462 

Although the decision has not yet been followed in Victoria it has been much spoken about, 

and for obvious reasons the Legal Practitioners Liability Committee has issued guidance in 

relation to it. 

Practitioners must consider whether it’s appropriate to have clients sign the file note of their 

will instructions so that those instructions might operate as the testator's will in the event 

that they die during the period of the drafting of the will, and before its execution. 

Details of the LPLC’s advice in this regard can be found at:  

 
http://www.lplc.com.au/informal-wills-should-be-front-of-mind/ 

That webpage summarises the case, and recommends as follows: 

Informal wills should be front of mind 
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The recent decision of Fischer v Howe [2013] NSWSC 462 is a timely reminder for 
practitioners preparing wills. The practitioner in this case was found negligent for 
failing to procure an informal will at the initial conference he had with his 94 year old 
client (subsequently deceased) when she gave him her instructions for a new will. 

The solicitor described the deceased as looking “stately and elderly and dressed 
smartly”. She did not appear to be suffering from any ill health. She lived at home 
with the help of a carer and appeared to know exactly what she was doing. At the 
end of the conference, the solicitor arranged to contact the client when he returned 
from the Easter holidays in 12 days’ time. 

The day after the initial conference, the deceased was diagnosed with pneumonia 
on the right side of her chest. Her condition deteriorated and she died on the 
Tuesday after Easter, somewhat unexpectedly. 

The court found that by reason of the deceased’s age, lack of mobility, need for care 
and infirmity, she was “susceptible to a not insignificant risk of losing her 
testamentary capacity in the period of about a fortnight between the initial 
conference and the proposed conference”. As a result the solicitor should have 
considered having the client sign an informal will. 

While the judgment does not go so far as to require practitioners to sign every client 
up to an informal will, it is a reminder that you should turn your mind to the 
circumstances of your client and consider whether it is appropriate. 

The Court in Fisher helpfully recites examples of other situations where will drafters have 

been found wanting in discharging of their duty of care: 

 
87. Whether a solicitor has been negligent depends on the circumstances of the 
case but the following examples of negligence illustrate that fulfilment of the duty 
generally requires thought to be given by the solicitor as to how the testator's 
intention to benefit intended beneficiaries is to be made legally effective: 

(1)  Failure to ensure that a will was properly executed: Hill v Van Erp; 
(2)  Delay in preparing the will and presenting it for execution: White v 

Jones [1995] UKHL 5;[1995] 2 AC 207 (White v Jones); 
(3)  Failing to advise a severely disabled testator, who was unable to sign his 

will, that the solicitor could do so on his behalf, and failing to proceed to do 
so: Summerville v Walsh[1998] NSWCA 222 (Summerville); 

(4)  Failing to respond in a timely way to calls following a conference in which 
instructions for a will were taken when the solicitor must reasonably have 
known that the purpose of the calls was related to the preparation of the 
will: Maestrale v Aspite [2012] NSWSC 1420(Maestrale v Aspite). 

 (Maestrale is the other recent NSW case where solicitor was liable for failing to have a will 

executed before the testator’s death). 

In Fischer the failing was not so much in not having the instructions adopted as an informal 

will, but rather the solicitors failure to consider whether, in the circumstances, it was 

appropriate to do so, and in his failure to raise the option with the testator: 
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106 The experts agreed that every competent solicitor would have considered, in 
the circumstances of the instant case, whether to make an informal will at the 
conclusion of the conference. Accordingly, the first difficulty that confronts the 
defendant is that he did not act in a manner that accorded with the practice that was 
universally required of competent legal practitioners, although, unlike the solicitor 
in Summerville, who was unaware of the relevant provision, s 7 of the Wills Probate 
and Administration Act 1898, the defendant knew of s 8 of the Succession Act and 
had recently attended a seminar in which the topic of informal wills was addressed. 

 
Given that he failed to address this significant preliminary question, the defendant 
cannot, in my view, get the benefit of being taken to have made an appropriate 
assessment of the urgency of the situation, since he, not having addressed the 
question himself, necessarily failed to raise it with the client. 

3. Rectification as alternative to ademption 

Sometimes a will makes a specific gift of property to a beneficiary in circumstances where 

the property has been disposed of or destroyed by the testator following the making of the 

will, but prior to death. When this occurs the gift is said to be adeemed, meaning that the 

gift fails. The beneficiary is not entitled to any proceeds of sale of the subject property, even 

where the proceeds can be readily identified. There is an exception to ademption which 

applies to administrators appointed under the Guardianship and Administration Act [s 53]. 

There is judicial controversy over whether ademption applies to property sold by an 

attorney acting under an enduring power of attorney where the donor has lost capacity (see 

The Trust Company Limited v Gibson & Anor [2012] QSC 183,  RL v NSW Trustee and 

Guardian [2012] NSWCA 39, Simpson v Cunning [2011] VSC 466). 

It should be noted that the VLRC Report on succession law, discussed below, recommends 

an extension of relief from ademption to the sale of specifically bequeathed assets by an 

attorney acting under an enduring power. 

Re Schoenmakers [2013] VSC 556 

It is in this context that Schoenmakers was decided. The case reinforces the importance of 

taking and keeping an accurate record of will instructions.  

The will contained the following provision: 

As to the net proceeds from the sale of the principal residential property 
owned by me at the date of my death for my brother FRANS SCHOENMAKERS 
should he survive me.  Should he not survive me then for his wife WILHELMINA 
SCHOENMAKERS should she survive me.  Should she also not survive me then 
the net proceeds shall fall into and form part of the remainder of the residue. 
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Since the signing of the will the testator had sold his home and moved into supported 

accommodation. It appeared that although the testator had entrusted the administration of 

his affairs to a licensed trustee company, The Trust Company, he retained capacity at the 

time his home was sold so that no issue of ademption arose- although ultimately her 

Honour found it unnecessary to determine that issue.  

The question was whether the requirement that the residential property be owned at the 

testator's date of death had been included in the will in error. 

The evidence of the instructions provided by the deceased for the preparation of the will 

included: 

Proceeds of house to FRANS SCHOENMAKERS (comes once a year) 
3 Rustic Ct. Highbury SA 
G/O [gift over] wife WILHEMINA. 
Balance of estate 2 sisters equally … and 1 bro (Annie well off in her own right) 

Evidence was also admitted from a Ms. Bennetts who was a manager at the aged care 

facility in which the deceased resided. Ms. Bennetts’ attended the meeting in which the 

instructions were provided. Ms. Bennetts acted as a translator for the deceased during the 

meetings. (Although the deceased could speak English he communicated in Dutch via Ms. 

Bennetts during the meetings). 

M Bennetts’ evidence included the following: 

 
[The deceased] advised the solicitors that he had one brother and three sisters in 
the Netherlands and one brother, the defendant, who lives with his wife Wilhelmina 
in South Australia. 
 
[The deceased] advised the solicitors that he wanted the net proceeds from the sale 
of his property at Lilydale to go to the defendant.  If the defendant were to 
predecease [the deceased] he wanted the proceeds to go to the defendant’s wife 
Wilhelmina. 

About two weeks after the meeting a draft will was provided to the deceased. There was 

evidence that the deceased read and approved of the draft. At no point was the deceased 

advised that if he sold his property before his death the proceeds would fall into residue and 

not flow to his Australian brother, but rather to his siblings in the Netherlands. 

The court accepted Ms. Bennetts’ evidence as to her knowledge of what the deceased 

understood and believed the terms of his will provided.  

Section 31 of the Wills Act provides: 
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31          Can a will be rectified? 
 

(1) The Court may make an order to rectify a will to carry out the intentions 
of the testator, if the Court is satisfied that the will does not carry out the 
testator’s intentions because— 
 

(a) a clerical error was made; or 
 

(b)       the will does not give effect to the testator’s instructions. 

After careful consideration of the authorities in relation to rectification, and the provisions of 

section 31 her Honour concluded: 

 
42. The evidence of the deceased’s instructions concerning any benefit to be 
given to the defendant and his wife is, in my view, clear. His instructions as 
recorded by Mr Monroe were that he wanted the ‘proceeds of unit’ or 
‘proceeds of house’ to pass to the defendant and, if the defendant predeceased 
the deceased, the proceeds would pass to the defendant’s wife.  Ms. Bennetts’ 
evidence confirms that the deceased ‘wanted the net proceeds from the sale’ of the 
unit to ‘go to the defendant’ and if the defendant predeceased him, then to the 
defendant’s wife.  He wanted the sale proceeds from his unit to pass to the 
defendant.  There are no instructions from the deceased that the gift of the 
sale proceeds was to be tied to the unit ‘being owned by me at the date of my 
death’.  The drafting of cl 4(a) of the will restricts the gift to the defendant to 
those circumstances and, for this reason, it fails to set out the deceased’s 
instructions in relation to the gift to the defendant. 

Conclusion On Rectification Of Clause 4(a) Of The Will 

43. In my view, the defendant is entitled to orders extending the time for making 
this application pursuant to s 31(3) of the Act and rectification of the will of the 
deceased dated 18 June 2009, pursuant to s 31(1) of the Act, to the effect that 
notwithstanding the sale of the deceased’s principal place of residence, the 
defendant is entitled to receive that part of the estate of the deceased that 
represents the net proceeds of the sale of the unit. 

So section 31 in the right circumstances may provide an alternative form of relief from 

ademption (but perhaps only in cases where the gift is of the proceeds of sale, and not an 

in specie gift of property itself).  

4. Judicial Advice Proceedings: 

The past year has seen a number of cases which sound a warning to trustees of the 

importance of not embarking upon litigation, or making trustee decisions in situations of 

conflict of interest, without first seeking Judicial Advice under Order 54 of the Supreme 

Court (General Civil Procedure) Rules 2005. 
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Included among these decisions have been 3 judgments relating to the estate of Mr 

Maxwell Vernon Morris.  

Mr Morris  was survived by his second wife Mrs. Patricia Morris. It seems he had three 

children, two daughters Kerryn Smoel and Susan Wooster and a son by his first marriage 

Peter Morris.  He left a family trust and a self managed superannuation fund, both of which 

Mrs. Morris controlled. His daughters had been named the beneficiaries of a purported 

binding death nomination in relation to his interest in his SMSF. His daughters were the 

executors of his estate. Since his death there have been disputes about: 

1) whether the binding death benefit nomination was valid, 

2) whether a loan said to be owed by the family trust to the estate was in fact 

owed, 

3) whether the estate could sell a property in Rye, in which Mrs. Morris had a 

life interest to inter alia pay estate legal costs, and 

4) costs. 

The decisions reported to date deal with those matters. It would seem, in addition, there are 

at least two Part IV proceedings outstanding, one brought by Peter, and one brought by 

Mrs. Morris.  

Morris v Smoel & Ors [2013] VSCA 11 (15 January 2013) 

Appeal from Judicial Approval to sell real estate 

In December 2012, following an application under O.54 for judicial advice, Mc Millan J 

made orders authorising the sale of an estate property in Rye and a Porsche motorcar. Mrs 

Morris had a life interest in the property.  

The estate had debts of approximately $300,000, and few liquid assets. The debts included 

$147,000 owed to solicitors for legal fees relating to various proceedings including a 

number of Part IV claims, and a dispute in relation to a $367,000 loan which was said to be 

owed to the estate by the Morris Family Trust. 

The essence of the appeal was that her Honour should have allowed into evidence a late 

filed affidavit on behalf of the appellant Mrs Morris. The Court of Appeal noted that the 

appellant could have sought an adjournment (with the attendant cost consequences) once it 

became clear the Judge was not going to admit the affidavit into evidence but did not do so 

(probably for good forensic reasons), and dismissed the appeal.  
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The Full Court stressed the reluctance of an appeal court to interfere with the decision of 

the trial judge in matters such as the admission of an affidavit. Having noted that, the Full 

Court went on to note that whilst a court has the power to investigate disputed facts in 

judicial advice proceedings, in this case the investigation would itself have led to further 

liabilities being incurred by the estate and was not justified. 

The Full Court noted the role of Judicial Advice proceedings, and the function of a Court in 

an appeal in such proceedings, in the following passages: 

23. The procedure invoked by the executors is thus a summary procedure, 
intended to enable questions arising in the administration of an estate or a 
trust to be resolved cheaply and simply.  Moreover, as the High Court also 
pointed out, provisions of this kind operate as an exception to the Court’s 
ordinary function of deciding disputes between competing litigants.  These 
procedures afford a facility for the Court to give ‘private advice’.  It is private 
because the function of the judicial advice is to give personal protection to the 
trustee or executor in respect of the course of action sought to be authorised. 
 

24.  The High Court in Macedonian Church emphasised that there were no 
implied limitations on the Court’s power to give advice of this kind.  Under r 
54.02(1) such an application may be brought for any relief which could be 
granted in an administration proceeding.  Without limiting those very general 
words, r 54.02(2) lists a number of purposes for which such a proceeding may 
be brought, including the obtaining of an order ‘approving any sale by an 
executor’. 

25. It was accepted by both parties to the appeal that what Crockett J said in 1972 
in Re Green, about the nature of the Court’s consideration of a proposed 
course of conduct, remained a correct statement of the law.  That is, it is no 
part of the Court’s function to pass judgment on whether what the executors 
(or trustees) propose to do is wise or unwise. That is a matter for the executors 
or the trustees, as the case may be.  Rather, in a case such as the present, 
the question for the Court is whether there is power in the administrator 
to do what is proposed and — assuming that there is power — whether it 
is:  

improper [for the executors] to exercise the power which they 
possess in the postulated manner. 

26.  It is also common ground that the exercise of power by the Court, to 
authorise or refuse to authorise a proposed course of action, is 
discretionary.  It follows, on ordinary principles, that this is not an appeal by 
way of rehearing.  The appeal falls to be determined in accordance 
with House v The King. The High Court in Macedonian Church emphasised 
that this was so, and stressed the need for appellate restraint, as follows: 

Upon one view, what was involved in these proceedings was the 
consideration by this Court of little more than the disturbance of orders 
made in the exercise of discretionary power by a judge empowered to 
superintend the conduct of a trustee under provisions afforded to him, in 
that respect, by the Act.  We have dealt with the proceedings at some 
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little length for a number of reasons.  They involved a consideration of 
powers that, despite their long history, rarely reach the consideration of 
final appellate courts.  Those powers are of frequent practical 
importance in the administration of the Act which has a distinct 
provenance in legislation first enacted in England and later in 
Australia.  They also find reflection in statutes operating in Australian 
jurisdictions other than that to which the Act applies.  They arise in 
bitterly contested proceedings between parties who have asserted, and 
litigated, their legal rights up to this Court by advancing numerous 
complex and detailed submissions.  And they illustrate the particular 
care that must be taken by appellate courts, in such circumstances, in 
disturbing the conclusions of a trial judge in arriving at such decisions, 
except in the limited circumstances explained by this Court in House v 
The King.  Unless restraint is employed in cases of the present 
kind, in disturbing the orders of trial judges, the risk is run that 
escalating litigation is encouraged; the resolution of the 
substantive dispute is delayed; legal costs are incurred in 
disproportion to the value of assets at stake; and other public and 
private costs are improvidently incurred.  Against such outcomes, 
this Court has frequently expressed, and reasserted, the need for 
particular appellate restraint. 

So it is not an easy thing to upset a decision in a judicial advice matter on appeal. As for the 

potential cost consequences of a trustee bringing such an appeal, see Australian Incentive 

Plan discussed below. 

Smoel v Morris [2013] VSC 291 

McMillan J ordered that Mrs Morris pay costs on an indemnity basis both in relation to the 

Judicial Advice proceedings, and the subsequent cost proceedings. 

This is an example of the circumstances which will be accepted as justifying a costs order 

on an indemnity basis. 

Wooster v Morris [2013] VSC 594 

Decision by trustee of SMSF with a financial interest in the outcome: 

No doubt cases of this nature will become more frequent in years to come.  Mrs Morris (the 

defendant) and the deceased were co-trustees of a self managed superannuation fund (the 

“MFSF”. Mr Morris died having executed a binding death benefit nomination (“BDBN”) in 

favour of his children of his first marriage.  Following her husband’s death Mrs Morris 

appointed her son Mr Ashman (presumably Mrs Morris’s son from a prior relationship) as 

co-trustee of the MFSF.  Mrs Morris evidently questioned the validity of the BDBN and 

sought advice about it from her solicitors.  The advice she received was that the BDBN was 
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ineffective. She relied upon the advice and resolved to allocate the deceased’s interest in 

the fund to herself.  

The plaintiffs, the aggrieved daughters of the first marriage, sought a declaration from the 

court that the BDBN had been valid.  By consent the parties referred the matter of the 

validity of the BDBN, and any payments which should be made in consequence, for 

determination by a “Special Referee”.  

The Special Referee found the BDBN was valid, and that the plaintiff’’in s costs should be 

paid by the defendant. 

There were issues left for the Court to determine including questions of costs and interest. 

The court found that Mrs Morris had failed in her obligation as trustee to act impartially as 

between different classes of beneficiary.  The attempted imposition of a corporate veil by 

substituting a corporate entity (Upper Swan) as trustee (of which Mrs Morris was both 

director and shareholder) made no difference. 

The court held that: 

89. There is no doubt that the defendants had a right of indemnity out of the MFSF: 
Upper Swan as trustee, Mrs Morris and Mr Ashman as former trustees, and Mrs 
Morris as the director of Upper Swan.  This is according to both general law and the 
terms of the trust deed. 

90. As a consequence of the decisions of Mrs Morris, if the defendants claimed an 
indemnity from the MFSF, they would bear only a small portion of the financial 
consequences of the litigation, despite being entirely unsuccessful.  Rather, the loss 
would be borne almost entirely by the plaintiffs in the depletion of their interest in the 
MFSF, which both parties agree does not contain enough money to cover the 
plaintiffs’ award and the plaintiffs’ and the defendants’ costs. 

91. In my view, the defendants have lost their right for indemnity by acting a 
manner designed to benefit Mrs Morris as trustee, co-trustee and sole director 
and shareholder of Upper Swan.  The right of indemnity does not apply to both 
their own costs and the costs of the plaintiffs for this proceeding.  Upper Swan, and 
Mrs Morris as its director, has failed to act impartially in the administration of the 
trust and are, therefore, in breach of their obligations as trustees.  As Dal Pont 
explains: 

The duty of impartiality prohibits a trustee acting to favour one class of 
beneficiaries at the expense of another 

92. There are two decisions made by Mrs Morris that, given that she did not seek 
the advice of the Court, amount to a breach of her obligations to the trust: 
first, when she made the decision that the BDBN was not binding on the 
MFSF; and secondly, when she (through her control of Upper Swan) made the 

Presented at Legalwise Seminars: Estate Disputes the Complex Issues, 28 November 2013



	 22

decision to defend the proceedings brought by the plaintiffs.  In making both 
decisions, she failed to act impartially, putting her interests ahead of the other 
beneficiaries in the MFSF.  She should have recognised her conflict of interest 
and sought the advice of the Court before making either decision. 

So it would seem that the entire cost of this unhappy exercise to date is to be borne by Mrs 

Morris.  The matter could have been resolved with a similar process of judicial 

determination at no cost to her personally had she approached the matter from the outset 

as an application for judicial advice under Order 54, rather than entering into a conflicted 

decision making process, making a determination on her own and against other 

beneficiaries interests, and then seeking to defend that decision in the proceedings. 

In an observation that might resonate for years to come, her Honour noted that it is in the 

nature of the control arrangements of self managed superannuation funds that trustees will 

face these particular challenges [i.e. conflicts of interest by trustees who are also member / 

beneficiaries].  As an ever increasing proportion of the assets of a deceased person are 

distributed by BDBNs, or the exercise of the discretion of non-independent trustees of self 

managed superannuation funds, one can expect increasing litigation in this area.  If this 

case is anything to go by, the fiduciary standards imputed to trustees of SMSFs are no 

lower than any other trustee. Her Honour said @[93]: 

It is clear that in making the decision to deny the validity of the BDBN and to defend 
the proceedings brought by the plaintiffs, the trustee, and Mrs Morris, favoured Mrs 
Morris’ own interests over the other beneficiaries. This is perhaps unsurprising: 
Upper Swan, the trustee, is controlled by her.  She stood to benefit from defending 
the plaintiffs’ claim.  The fact that it is a risk ‘inherent’, as the defendant 
submits, to these kinds of superannuation funds does not excuse the failure 
on the part of the trustee.  In fact, it should serve to put the trustee on notice 
that a trustee must be very careful to treat all the beneficiaries equally. 

94. … Her financial stake in defending the BDBN should have put her and her 
lawyers on notice that Upper Swan should have sought the advice of a Court 
before deciding that the BDBN was invalid and then deciding to defend the 
proceedings.  Given this conflict, the advice of DLA Piper that the BDBN was 
ineffective was not enough to fulfil Upper Swan’s duty to the trust to act impartially 
and in the absence of a conflict of interest. 

95. …. If Mrs Morris and Upper Swan were permitted to claim an indemnity, the 
costs of their wrong-headed defence will be borne by the trust fund.  Instead, 
the defendants should pay the costs consequent upon the decision to defend the 
proceeding. 

Notice To Advisors of SMSFs: Although conflicts of interest may be common with 

SMSFs, that fact does not relieve the trustees of their legal duties. Be alert to situations of 

conflicted decision making and consider O.54 proceedings before acting- or your clients 

(and possibly you) may end up accruing significant liabilities. 
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Re Steiner [No 2] [2013] VSC 357 

Costs of unsuccessful, and after the event, O.54 application 

This judgment deals with a claim by executors for the costs of an Order 54 application in 

which they sought authorisation from the court to apply estate funds to bring and maintain 

Family Court proceedings for parenting orders. 

The deceased was the mother of a four-year-old girl.  She left an estate worth 

approximately $1.4 million.  The deceased had left a letter of wishes with her will.  In that 

letter of wishes she had expressed a desire that her daughter live in Australia, and that if 

not, then trust funds be applied to pay for the child visiting her family in Australia.  The will 

itself contained a clause conferring powers on the trustee to apply trust funds for the 

maintenance, education, advancement or benefit of the beneficiary (that is the child). 

Approximately one year after the deceased’s death, and in the midst of negotiations 

concerning a Part IV claim and issues over child contact, the father of the child without 

notice to the deceased’s family, took the child to live in the Netherlands. 

The executors immediately commence proceedings in the Family Court for the return of the 

child and other parenting orders.  Approximately four months later, and having incurred and 

paid $47,000 in legal costs in the Family Court, the executors brought proceedings under 

Order 54 for approval to bring and maintain those proceedings and fund them from the 

estate.  The court refused the application.  In doing so it noted that the executors had 

misunderstood their role, which was to follow the terms of the will, and not their beliefs as to 

the deceased’s intentions.  The Court found that the executors’ conduct in instituting the 

Family Court proceedings for the return of the child to Australia was mistaken. 

While the Court noted the presumption that an applicant trustee in advice proceedings will 

be entitled to an indemnity for their costs @[14] – [33], and that as a rule, a trustee is 

allowed his costs out of the trust estate if his conduct has been honest, even though it may 

have been mistaken, it determined that in failing to bring the application before, or as soon 

as practicable after, the commencement of the Family Court proceedings the executors had 

disentitled themselves. They should not have waited for four months during which $47,000 

in costs was incurred before seeking the Court's approval.  The court further noted that 

there was no evidence the trustees had sought advice about the scope of their authority 

under the will to bring or defend the Family Court proceedings.  The court refused approval 
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of the payment of the Family Law costs from the estate and refused the executors 

application that the costs of the advice proceeding be paid from the estate (see [38]).  

As it was a Judicial Advice proceeding the practical impact of the decision was not to 

prohibit the trustees from paying the costs from the estate per se, but rather to deny them 

protection should they do so in the event of a subsequent claim by the child against them 

for breach of trust. 

 

Beath v Kousal [2010] VSC 24 

Trustee who retains lawyers in proceedings defending estate asserts denied 

indemnity for her legal costs as she did not act with the consent of her co-trustee 

and did not seek judicial advice. 

This case also deals with an application by an executor for the payment of costs incurred in 

the course of legal proceedings in the Family Court.  

The plaintiff and defendant were children of the deceased, and co-executors of their 

mother’s estate.  Under her will they shared in her estate equally.  The estate was valued at 

approximately $1.3 million. 

In the five years prior to her death the deceased had been involved in litigation with her 

former husband following the demise of their marriage of 50 years.  (Presumably the 

executors were the children of that marriage). 

Following a final hearing in the Family Court the matrimonial pool of assets, then valued at 

approximately $3 million had been divided equally between the husband and wife.  The 

husband had appealed the decision to the Full Court of the Family Court, and then sought 

special leave to the High Court (unsuccessfully). At the time of the deceased’s death the 

husband had apparently brought an application under section 79 A of the Family Law Act 

seeking to set aside the original orders. 

Following the death of their mother there was a dispute between the plaintiff (the daughter) 

and defendant (the son) about whether to retain the deceased’s existing solicitors in the 

continuing Family Law Court proceedings.  The daughter (who had been content to 

continue with the current solicitors) suggested alternative solicitors, but there was still no 

agreement.  The daughter then proceeded to instruct those new solicitors.  At the first 
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directions hearing in the Family Court after the deceased’s death the Family Court 

appointed both the daughter and the son as substitutes for the deceased in the 

proceedings.  The daughter was represented by counsel instructed by her solicitors.  The 

son represented himself, but adopted the submissions advanced by counsel for his sister.  

The Family Court dismissed the husband’s application to set aside the original property 

orders. 

The husband then appealed to the Full Court of the Family Court.  At the hearing of the 

appeal the daughter was again represented by counsel whereas the son appeared on his 

own behalf.  Again the son adopted the submissions advanced by counsel for his sister.  

The husband finally had a win with the Full Court upholding the appeal and ordering the 

daughter and the son to pay the husband’s costs. 

Following the appeal and a subsequent mediation the family law proceedings resolved and 

orders were made by consent.  Again at the hearing at which the consent orders were 

made the daughter was represented and the son was not. 

The daughter then sought the court’s approval under Order 54 for the payment of 

approximately $33,000 in legal costs she had incurred in instructing solicitors to defend the 

Family Court proceedings on behalf of the estate.  There were also claims for various other 

small amounts. 

The son opposed the claim relying on the principle that joint trustees are not empowered to 

carry out any act, or incur any liability, on behalf of the trust, in the absence of the 

unanimous agreement of each of them.  

The Court referred to a basic principle that “a trustee is entitled to indemnity in respect 

of expenses and liabilities incurred in carrying out the trust, unless the trustee is 

demonstrated to have acted improperly in doing so” [@17]. But also that a trustee is 

“entitled to be indemnified in respect of a liability improperly incurred to the extent to 

which, acting in good faith, he has benefited the trust estate.” [@20]  

The court accepted that the daughter had improperly incurred expenses by engaging the 

solicitors without her brother’s consent. The court then went on to consider the question of 

the extent to which the estate had benefited from the expenditure see [38]-[45]. 

The court found that any benefit that the estate may have received from the legal 

representation was too difficult to demonstrate or quantify so as to preclude operation of the 

Presented at Legalwise Seminars: Estate Disputes the Complex Issues, 28 November 2013



	 26

principal that a trustees is entitled to be indemnified for unauthorised expenditure to the 

extent it has benefited the estate. 

So it was that the estate’s interests were represented throughout the trial, appeal, mediation 

and successful settlement negotiations solely at the expense of the daughter. 

It is interesting that there does not appear to have been any consideration of the distinction 

between executors and trustees and their ability to act severally (see Attenborough v 

Solomon [1913] AC 76, Szabo v Balogh [2007] VSC 232)  

While, unless the deed specifically provides otherwise, trustees of non-charitable trusts 

must act unanimously, the powers of executors are joint and several.  Here it does seem 

that the siblings were acting in the Family Court proceedings as executors in accordance 

with their duty to get in and preserve the estate assets, and it seems at least arguable that 

in those circumstances, subject to her acting reasonably and in good faith, the daughter 

ought not to have viewed as acting improperly. 

Nevertheless the case is another example of a costly failure to seek the Court’s advice 

under O.54 before incurring costs in litigation. At paragraph 55 the court said: 

“While the above conclusions may, in one sense, be somewhat harsh, nevertheless they 

are a reflection of the application of the long standing principle that all trustees must concur 

in the exercise of powers conferred on them relating to a trust estate... Where there is 

disagreement between the trustees or executors, those differences are not to be resolved 

by them acting independently of each other, but rather by one or all of them making an 

application to this Court, under r 54.02 of the Rules of the Supreme Court, for appropriate 

directions and orders. In this case, given the ongoing level of disputation between the 

parties, it would have been appropriate for either of them to have approached the 

Court pursuant to that rule for the resolution of the issues which were at large 

between them”. 

Re Perrot Mill Pty Ltd (No. 1) [2013] VSC 427 and  

Re Perrot Mill Pty Ltd (No. 2) [2013] VSC 428 

Importance of submitting supporting legal advice in judicial advice applications 
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Perrot Mill Pty Ltd is the trustee of the Perrot Mill Trust.  The trustee sought approval from 

the court to apply trust funds to the defence of Supreme Court proceedings.  The trustee 

had not put before the court any legal advice in relation to the proposed course of action. 

Croft J refused to consider the application in the absence of advice.  His Honour noted that 

a trustee is expected to accompany an application for approval to litigate (often referred to 

as a Beddoe application after Re Beddoe; Downes v Cottam [1983]1 Ch. 547) with material 

to demonstrate that the trustee has taken proper advice indicating that the proposed 

litigation is more likely than not to be successful, and that pursuing the litigation is otherwise 

in the best interests of the trust (for example having regard to costs). 

This is because it is not for the court to provide the trustee with legal advice regarding 

prospects of success, but rather the court is called upon to approve the proposed course of 

action as “justifiable”. 

The Judge sent the parties away.  Nine days later, on 9 August 2013, they were back with 

advice.  That advice was not considered adequate and the matter was adjourned for a 

further week to 16 August 2013.  At the adjourned hearing the court granted the approval 

sought by the trustee to defend the proceedings.  That decision is In Re Perrot Mill Pty Ltd 

(No. 2) the Court noted that it was inappropriate in this case to seek to draw the court into 

determining contested matters of fact and law. 

It appears that at the hearing on 9 August 2013 it was suggested that the advice the 

trustees had obtained subsequent to the hearing on 31 July 2013 had failed to address 

certain matters known by the applicants to be relevant to the proceedings (which had been 

referred to in a letter of 6 June 2011).  The court found that the trustees were required “to 

provide a considered opinion on all immediately or potentially relevant issues together with 

an assessment of the prospects of success on these issues – and overall in the subject 

proceedings”. 

The failure of the trustees to provide such advice at all for the hearing on 31 July, and the 

deficiencies in the matters covered in the advice presented for the hearing on 9 August, 

were such that the applicant trustees were not permitted the costs of those appearances 

from the estate.  They were, however, allowed costs for preparation for those hearings as 

well as the costs of the preparation for and appearance at the 16 August 2013 hearing.  
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It is therefore imperative for trustees to be properly prepared with adequate advice before 

commencing Order 54 proceedings, particularly where those proceedings seek approval to 

bring or defend legal proceedings.  

 

Cody v Cody [2013] VSC 274  

Application for approval of sale of property: 

A widow and her son sought orders against another son/executor for the sale of a property 

in Falls Creek. The property was held by the estate via shares in a company.  The will 

established five trusts for the benefit of the five children of the deceased.  Each trust had a 

1/5th interest in the shares of the holding company.  

The idea had been that the families would use the property (and another property in Mt 

Martha) for holidays.  The frustration of the widow is palpable in the quote from her affidavit 

complaining of “constant bickering and disagreement” between her children regarding the 

use of the properties.  

In response to the children’s bickering a set of rules had been set up for the use of the 

properties.  Unfortunately this did not stop the bickering.  The plaintiff widow and son 

resolved to sell the properties.  The defendant son/executor did not consent to the sale.  

There was a mediation following which a document purporting to be “Binding Heads of 

Agreement” were entered into between the parties.  The heads of agreement was 

expressed as being subject to and conditional upon the parties entering into terms of 

settlement. 

The parties could not agree on terms of settlement.  The plaintiffs sought the Court’s 

approval under Order 54 for the property’s sale. 

The defendant son/executor sought to characterise the proceedings as proceedings for 

specific performance of the Heads of Agreement, and then proceeded to argue why specific 

performance should not be granted.  Her Honour found that in the circumstances the Heads 

of Agreement did not create a binding “accord and satisfaction”, but rather a non-binding 

“accord executory” or an “accord and conditional satisfaction”.As such the matter was not 

treated as an application for specific performance, but rather an application for sale of a 

property under Order 54.  Having regard to the widow’s evidence of the history of the 

management of the property and the “deep and protracted divisions between the children of 
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the deceased” concerning its use, the court appears to have had little trouble in granting the 

relief sought and ordering the sale. 

 

Appeals By Trustees 

Australian Incentive Plan Pty Ltd V Attorney-General For Victoria (No 2) [2012] VSCA 

251 

Trustee’s liability for costs on appeal in a Judicial Advice proceeding 

The case concerned a trust established for the purposes of an employee bonus scheme for 

staff at Babcock and Brown.  Essentially the issue was whether, following the failure of 

Babcock and Brown and the consequential winding up of the scheme, the assets of the 

trust would pass to 4 charities, or to the 57 employees covered by the scheme.  The 

hearing at first instance was by way of seeking judicial advice under Order 54.  At first 

instance the court determined that the assets should pass to the charities.  The trustee 

appealed unsuccessfully.  

This judgment dealt with the question of costs of the appeal. 

In delivering the majority judgment Nettle JA said @[14]: 

 “…Given the long standing rule that a trustee who appeals against the 
court’s advice appeals at the trustee’s own risk, I should assume that the 
appellant made some sort of arrangement in advance of the litigation for the 
57 beneficiaries to indemnify the appellant against costs in the event that the 
appeal proved unsuccessful.  Other things being equal, I should not think it 
unjust that those persons wear the cost of the appeal.”  

In otherwise agreeing with Nettle JA, Davies JA said @ [19]: 

19 “In my view, the court should be reluctant to deprive an unsuccessful trustee 
of an order that the trustee’s costs be paid out of the trust fund, where the 
appeal is pursued in the performance of their duties as trustee. 

20 There is a sound policy reason as to why a trustee should be encouraged to 
use the resources of the Court.  Trustees act in a fiduciary role and have 
fiduciary responsibilities.  They are looking to the interests of the relevant 
stakeholders to whom those responsibilities are owed in bringing the 
appeal.  They should not be discouraged from pursuing litigation, where 
properly advised, by reason of a fear that the usual order might apply.” 

The issue of a trustee’s right to indemnity for the costs of an appeal was considered by a 

differently constituted Full Court in: 
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State Trustees Limited v Bedford & Anor (No 2) [2012] VSCA 319 (19 December 2012) 

Trustee’s (executor’s) potential liability for costs personally on an appeal in Part IV 

proceedings. 

State Trustees (the executor) was the appellant from the decision of a trial judge to make 

an award under part IV of the Administration Probate Act to the two respondents.  The 

decision at first instance has been reported as Whitehead v State Trustees [2011] VSC 

424, a well-known decision in which a family provision claim succeeded in respect of a 

woman who was neither a domestic partner nor a family member of the deceased, but who, 

together with her child, was found to form “a unit tantamount to a family” with the deceased.   

State Trustees lost the appeal.  The respondents sought that State Trustees not be 

indemnified for its costs of the appeal from the estate. 

Although the Full Court allowed State Trustees an indemnity for its costs of the appeal the 

case stands as a stark warning to executors and trustees appealing decisions of trial 

judges.  

Even though all the residuary beneficiaries encouraged the appeal, and notwithstanding 

that State Trustees stood to gain nothing itself from the proceeding, the Court found that the 

case was on the "borderline" of the cases in which a trustee would be granted an indemnity 

from trust assets for its costs. 

Neave JA, with whom Tate JA, and Davies AJA agreed, said: 

26 …The trustee of a will is not bound to act in accordance with the 
instructions of the beneficiaries. Even if some or all beneficiaries wish to 
appeal against a decision in Part IV proceedings the trustee has an obligation 
to decide whether it is appropriate to do so. If a trustee decides to appeal in 
accordance with the wishes of the beneficiaries (or some of them), it can make an 
arrangement to obtain an indemnity from them for costs incurred if the appeal is 
unsuccessful. For these reasons, there should be no automatic assumption that 
costs in Part IV proceedings will be borne by the estate. 

27 This case is close to the line. One of the beneficiaries is intellectually disabled 
and State Trustees may have considered it appropriate to appeal to protect her 
interests. Although State Trustees is not bound by the views of the 
beneficiaries, their unanimous view was that the appeal should be initiated. 
The facts giving rise to the appeal were unusual and State Trustees was advised 
that there were arguable grounds of appeal. 

28 In these circumstances, I would order that the costs of the respondents be taxed 
on a solicitor/client basis and that all costs be paid out of the estate. Because of the 
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size of the estate and the fact that both the respondents are entitled to receive fixed 
amounts, these orders will have no effect on the share that they receive. 

So the expectation is that prior to commencing an appeal in Part IV proceedings executors 

will get full indemnities from beneficiaries.  If a trustee has advice that there are arguable 

grounds for an appeal, what is a trustee (particularly one with no financial interest in the 

outcome in the proceedings) to do if one of a number of beneficiaries breaks ranks and 

opposes the appeal, or does not oppose the appeal but refuses to grant an indemnity to the 

trustee?  What if the class of beneficiaries is unascertainable or the are not all sui juris?  

If the remaining beneficiaries nevertheless agree to indemnify the trustee, and the trustee is 

satisfied that their indemnity is adequate protection, then the trustee may proceed to pursue 

the interests of the trust with relative impunity.   

If however there are insufficient beneficiaries willing to provide a satisfactory indemnity (a 

question the answer to which may be correlated to the wealth of the willing beneficiaries) 

then the trustee is left with a conflict between their duty to act in the best interests of the 

trust and their own financial exposure to the litigation.  It would seem that the trustees’ only 

remedy is to get approval under Order 54.  

By pursuing this additional step the cost to the estate associated with the appeal (if 

approved) will probably increase.  Despite this it would seem that, in the absence of full and 

adequate indemnities from all beneficiaries to protect the trustee, there is little alterative.  

At [23] –[25], in considering the matter of a trustees’ right to an indemnity for the costs of an 

appeal reference was made to Australian Incentive Plan Pty Ltd v Attorney-General 

(Vic) (No 2) [2012] VSCA 251 (above).  

It is notable that in the judgment of Nettle JA in Australian Incentive Plan Pty Ltd his Honour 

referred to “the long standing rule that a trustee who appeals against the court’s advice 

appeals at the trustee’s own risk”. Based on that his Honour assumed that the 57 

beneficiaries would have indemnified the trustee, and that in those circumstances “I should 

not think it unjust that those persons wear the cost of the appeal.”  

It may be a moot question as to whether there is a long standing rule of this nature in 

relation to appeals by trustees generally, or particularly in relation to Part IV proceedings 

(as against appeals in advice proceedings or construction proceedings).  

On one view judicial advice proceedings, or construction proceedings, are of a 

distinguishable character to Part IV proceedings.  In the former the trustee has necessarily 
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sought, then refused to accept, the guidance of the court on a particular issue of 

uncertainty.  In the latter the estate is defending its assets and seeking to uphold the terms 

of the will, against claims made against it. 

Particularly where the trustee has no beneficial interest in the estate, so long as the trustee 

is acting in good faith and upon reasonable grounds in the prosecution of an appeal against 

a decision in a Part IV matter, it is difficult to understand why usual principles as to a 

trustee’s right to indemnity should not apply.   

Moreover where the trustee has no beneficial interest in assets of the estate the 

consequence of refusing an indemnity would be to shift the cost risk to the trustee 

personally and away form those with a beneficial interest in the residue (even apparently 

where at least a majority of those with a beneficial interest may have supported the appeal). 

Nevertheless, in light of Bedford in the absence of full beneficiary indemnities (which may 

not be obtainable where all beneficiaries are not ascertainable and sui juris) careful 

consideration should now be given to seeking approval under O.54 before trustees appeal 

trial judges’ decisions in Part IV (or, perhaps, any other) proceedings. 

 

5 Judicial Advice Proceedings Summary: 

The recent cases in this area confirm the importance of trustees having recourse to O.54 in 

cases where there is doubt concerning the proper exercise of their powers, where the 

proposed exercise of a power is controversial, where the trustee is in a position of conflict, 

or where the commencement or continuation of litigation (or an appeal) is contemplated on 

behalf of an estate. 

Such applications should be brought at the earliest possible time, and a failure to do so may 

be fatal to a trustees claim for an indemnity from the assets of the estate for the costs of the 

application.  

Applications for advice should be supported by appropriate legal advice – particularly in 

cases where approval for litigation is sought.  

The cost consequences of an inadequately prepared application may sit with the trustees 

personally. 
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Trustees of superannuation funds will often be in a position of inherent conflict, but that in 

no way diminishes their fiduciary duties, including the duty to act impartially between 

classes of beneficiaries.  To protect themselves from adverse cost consequences and 

liability they should have recourse to Order 54. 

Executors or trustees contemplating appeals of trial decisions should obtain full and 

adequate indemnities from all beneficiaries, and where that is not possible (either because 

the beneficiaries are not ascertainable, because they are not all sui juris, or because one or 

more simply will not provide it) an Order 54 application should precede the prosecution of 

the appeal. 

 

6. VLRC Succession Laws Report: 

I am concluding my paper by making a very brief reference to the recent report to the 

Victorian Law Reform Commission reviewing Victoria’s succession laws, which was tabled 

in the Victorian Parliament on 15 October 2013. 

I could have easily devoted this entire paper to a discussion of the report, and its 

recommendations. 

Some of the key matters discussed in the report include: 

- The adoption of a more flexible equitable doctrine of undue influence based on 

a Canadian exampleThat the exception to ademption in the Guardianship and 

Administration Act should apply to the sale of assets under enduring powers of 

attorney (with the court being empowered to relieve consequential 

injustice).Regarding intestacies: 

 the deceased persons partner’s statutory legacy should be increased 

to $350,000, and be adjusted to CPI, 

 children should not take on an intestacy if they are the children of a 

surviving partner of the deceased who will take on the intestacy 

(unless there are other children of the deceased, not being children 

of a surviving partner, you are entitled, in which case all children of 

the deceased should take equally). 

- The County Court should have exclusive jurisdiction in family provision claims 

where the value of the estate does not exceed $500,000, and the County 

Courts jurisdictional limit should be abolished. 

Presented at Legalwise Seminars: Estate Disputes the Complex Issues, 28 November 2013



	 34

- That eligibility to make a Part IV claim should reflect the New South Wales 

legislation which defines entitlement by reference to relationship to the 

deceased (including spouses, domestic partners, children and stepchildren, 

former spouses, people wholly or partially dependent on the deceased, and 

who were either a grandchild or a member of the deceased’s household). 

- The rules relating to costs in Part IV proceedings should be amended and 

include a non-exhaustive list of the types of costs orders the court may make. 

The court should be empowered to cap costs. 

- New rules concerning legal practitioners’ entitlement to charge for estate 

administrations, including where they are also executors. 

- Amending the Administration and Probate Act regarding the priority of payment 

of debts of an estate to reflect the recommendations of the National Committee 

for Uniform Succession Laws, 

- New provisions to assist the ease of administration of small states. 

That is by no means an exhaustive or even adequate summary of the recommendations 

contained in the Report.  I recommend you read it.  It is available at:  

http://www.lawreform.vic.gov.au/all-projects/succession-laws  

The next step will be a period of public consultations.  

 

Other Matters: 

As you will see, although my topic is "Year in Review: Case Law and Developments in 

Estates Practice", I've largely focused on cases dealing with informal wills and judicial 

advice. 

As it is, my paper is too long.  I was therefore constrained in my ability to discuss in detail 

some other interesting cases which, in my original planning, I had hoped to include. 

Nevertheless I have made reference to them very briefly in the attached addendum so that 

you will at least be aware of them. 

 

Lachlan Wraith 
Counsel, Foley’s List 
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Jarndyce Chambers 
Melbourne 
 
20 November 2013 
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Addendum: 
 

Some other recent cases 
 

TOPIC NAME Comments 
 
Proprietary estoppel as an 
alternative to part IV 
proceeding 

 
Harrison v Harrison [2013] 
VSCA 170 

  
Farming case.  
 
An executor had promised his sisters they 
would be looked after from their father’s 
estate, and in so doing induced them not 
to bring Pt. IV proceedings prior to the 
final distribution of the estate. 
 
The sisters succeeded in a claim in 
estoppel to the extent that they would 
have succeeded in a Part IV claim. 
 
It was held that vague and uncertain 
representations may give rise to an 
estoppel and that uncertainty in 
expectation was no bar to relief. 

 
Inter vivos promise to leave 
estate to carer 

 
Sion v NSW Trustee & 
Guardian [2013] NSWCA 
337 

 
Plaintiffs alleged that the deceased had 
promised them that if they looked after 
her (and her husband) she would leave 
them her estate. 
 
The court had doubts about the reliability 
of the plaintiffs’ evidence, either as to the 
representations or the reliance. 
 
The court refused to uphold the alleged 
agreement 
 

  
Passing over an executor in 
favour of potential Part IV 
claimant 

 
Mataska v Browne [2013] 
VSC 62 
 

 
The deceased was survived by her two 
daughters.  
 
One of those daughters was the sole 
executor and sole beneficiary of her 
estate. That daughter had also been the 
beneficiary of having a property 
purchased by the deceased shortly before 
her death registered in their names as 
joint tenants. 
 
The sister who had been left out sought a 
limited grant to enable her to investigate 
the dubious transaction on behalf of the 
estate, on the basis that if she did so 
successfully she would then be in a 
position to commence proceedings under 
Pt. IV.   
 
The case involves consideration of 
authorities dealing the question of who 
has sufficient standing to pursue 
proceedings on behalf of an estate. 
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Standing to apply for 
revocation of grant of probate 

Griffiths v Lewis [2013] VSC 
609 
 

 

The deceased’s sister was found not to 
have standing to seek a revocation of a 
grant of probate in circumstances where 
she had not lodged a caveat opposing the 
grant, was neither a beneficiary under the 
current or previous will, and had failed to 
support her application (alleging inter alia 
lack of capacity and undue influence) with 
admissible evidence in support of her 
application. She was ordered to pay the 
estates costs. 

  
 
Infatuation as a disability 

 

Mackintosh v Johnson 
[2013] VSCA 10 (8 
February 2013) 

 

 
A 73-year-old man made improvident gifts 
to a much younger woman.  
 
The trial judge found him to be infatuated 
with her, clouding his judgment.  
 
On appeal it was found that the man 
suffered from no special disability.  
 
Infatuation itself is not enough, other 
factors must combine with it to support a 
finding of special disability. (For example 
where the object of the infatuation creates 
a false assumption of financial crisis to 
prompt the generosity of the infatuated 
donor).  
 
Although the woman in the present case 
engaged in deceitful concealment of her 
true feelings towards the man, that was 
not enough to support a finding of special 
disability 
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